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MOTION FOR ORDERS EXTENDING TIME LIMITS PURSUANT
TO 50 U.S.C. § 1881a(j)(2) (S)

THE UNITED STATES OF AMERICA, through the undersigned Department of

Justice attorney, respectfully moves the Court to issue orders pursuant to 50 Us.C

| § 1881a(j)(2) of the Foreign Intelligence Surveillance Act of 1978, as amended (the Act),

extending to July 22, ZOi 1, the time limits fdr the Court to complete its review of and
issue orders concerning' DNI/AG 702(g) Certifications _ and the
amendments to their respective predecessor certifications. As discussed below, the |
-governmernt resPectfllﬂy submits that there is good cause for' the extensions of tﬁe time

limits, and that such extensions would be consistent with national security. SHOENT
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I. Procedural Background—{5)—

A. The 2011 Reauthorization Certifications and Related Amendments {S)—

On April 20, 2011, the government submitted to the Court DNI/AG 702(g)

Included with DNI/AG 702(g)

Certification -were the targeting and minimization procedures to be used by the
National Security Agency (NSA), Federal Bureau of Investigation (FBI), and Central

Intelligence Agency (CIA) under that certification. DNI/AG 702(g) Certiﬁcation-

~ reauthorizes DNI/AG 702(g) Certification—

I oo

DNI/AG 702(g) Certification -also included amendments to its predecessor

certifications, DNI/AG 702(g) Certifications_Speciﬁca]ly, these -

. amendments authorize the use of the minimization procedures attached as Exhibits B

and E to DNI/AG 702(g) Certi.fica’t’iﬁri-in connection with foreign intelligence -- - -

. NYTvDOJ, 16 CIV 7020_00033§
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information é.cquired in accordance with DNI/AG 702(g) Cerﬁﬁcations—

These amendments also have an effective date of May 23, 2011. SHOCSINEY

NYT v DOJ, 16 CIV 7020_000339
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B. Two Matter.S‘ Recently R(lapoi'te.d to the Court8)y~ |

1. Overcollection of —'(?S#SWN'F‘)‘

On April 19, 2011, the government fﬂe@ with the Court pursuant to Rule 13(b) of
the Rules of Procedure for the Foreilgn Intelligence Surveillance Court, a preliminary
notice of two compliance incidents, both of which concern NSA's collection of I
—ﬂ1a;c, in addition to targeted communications, contain commupnications
that are nbt to, from, or about selectors tasked for gcquisition m accordance with section

702 of the Act.? One of these incidents concerns N3A's overcollection of-

— The government 1espectfully incorporates herein by

reference this notice r;lated Apﬁl 19, 2011. —(UES#SHG&N'F’}'
2. Clarification Concerning Upsiream Colléction LTSHOHANTY
On May 2, ﬁOll, the gove-r_nment filed, pursuant to Rﬁle 13(a) o.f the Rules qu
Procedure for ’Flle Foreign Intelﬁg'ence Suryeillance Court, a preliminary notice
clarifying certain facts concernirig NSA's upstream collection of electronic

comumunications.? Specifically, this notice provided the Court with additional details

. 1 A copy of this notice is attached herewith at Tab A ASHOENE)

2 r incident reported in this notice concerned NSA's overcollection o-
I  On March 15, 2011, NSA terrmnated collechon om .
: which these were - being cnllected % S S en s s

3 A copy of this notice is attadied herewith at Tab B. (-Sﬂee,NT-)-

NYT v DOJ, 16 CIV 7020_000341
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concerning one specified category of Internet communications NSA acquires through its

upstream collection -- "electronic communicat@ons_
I =< e notice KA TE

and ODNI are still reviewing this matter and assessing its'ilﬁpdrt, including what effect,
if any, this type of Internet communications-collection has on the efficacy of the means
by which NSA p1 events the intentional acquisition of Internet communications where
the sender and all intended recipients arle known at the time of acqmsmon to be located
in the United States. The government respectfully incorporates herein by reference this

notice dated May 2, 2011. {FSHSHOENTF)

IL. The Issuance of Orders Under 50 U.S.C. § 1881a(j}(2) is Appropnate in These
- Cases {5)

| Uijon ;rllie gove.rr\-ment‘s submission of DNI/AG 702(g) Cerﬁficeﬁon -on
-the thir ty-day time perlods in Wthh the Court is required to review the
certifications began to run. See 50 U.S.C. § 1881a(i)( )(1)(B). The thlrty—day time peuods ‘
for the Court fo review the amendments to the predecessor certifications also began to '
run on those same dates. See id. § 1881a(ifC). Accordingly, the time limit for the Court :
to complete its review of DNY/AG 702(g) Ceﬁification_and the amendments fo its

predecessor certifications is May 20, 2011. Likewise, the time limit for the Court to

~ complete its review of DNI/AG 702(g) Cert;flee:tias —~ T
I = 22 201 AEHOSHE

NYT v DOJ,-16 CIV 7020_000342
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The Court may, however, "extend][] fhat time as necessary for good cause ina
manner consistent with national security.” 50 U.‘S.C. § 1881a(j)(2).. For the followipg
reasons, the government reépectﬁﬂl&_submits that there is good cause for extensions of
the time limits, and that such extensions v;rould be consistent with national secuxity.

{SHOENT

A. There is Good Cause for the Court to Extend the Time Limits for Its Review

Y

The govefnme’nt believes that there is good cause for the Court to extend the
deadlines f-or- the Court to complete its review of DNI/AG 702(g) Certiﬁcations-
_a.nd the amendmeﬁts to their respective predecessor certifications.
Spedfica]ljr, as explained below,. the government intends fo supplgment the record
concerning the ma.tters aiscussed above in a manner that will aid the Court in its review
and in making the determinations necessary to issue orders under 50 U.S.C. §
- 1881a(i)(3). However, the goffernment will not be in a position to supplement the -
record until after the statutory time limits for éuch review have exphed. H{SHOCNEY-

Fixst, NSA is i the process of [

designed to eliminate the above-discussed overcollection of-communications-

_ However, these measures are not expected to be fully operational

until on or about Iimé 17, 2011 — which is after the time limits established by 50 U.5.C.

'§ 1881a(i)(1)(B) and (C). Because the government believes that these corrective

measures should be considered by the Court as part of its review of the certifications

. NYT v DOJ, 16 CIV .7020_000343
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and related amendments, thg governmeht re_spectfully submits that there is good cause
for extending the time limits for such i:eview. (SHOENTFY
Second, NSA, NSD, and ODNI are continuing to investigate and assess th.e
manner in which NSA acquires through its upstream collectioﬁ-"électroﬁic
-including what affect, if any, this type of Internet communications collection has
on the efficacy of the means by which NSA prevents the intentional acquisition of
Internet communications where the sender and all intended repipignts are known at the
time of acquisition to be located in the United States.. The government intends fo
provide additional information and analysis to the Court upon completion of this
review and assessment. However, given the complexity of this issue, the government
does not believe its réview and assessment will be complete until after the .;a.bove—
djs;:ussed time limits established by 50 U.5.C. § 1881a(i}(1)(B) and (C).. The governmept
respectfully submits, thérefore, there is good cause for extending those time limits
because the government believes the additional information and analygis it mtgnds to
provide to the Court will assist the Court in making the required statutory findings
concerning the certifications and related amendments. {SHOCNE-

B. Extending the Time Limit for the Court's Review is Consistent with
National Security. 57—

As this Court has recognized, "[t]he government's national security interest in

m

conducting these acquisitions [under section 702] 'is of the highest order of magnitude.

- . STOPSECRE YA o alat Gk G
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Inre DNI/AG Cerﬁfication_Mem. Op. at 37 (USFISC Sept. 4,

2008) (quoting In re Directives Pursuant fo Section 105B of the Foreign Intelligence

urveillance Act, 551 F.3d 1004, 1012 (EiSA Ct. Rev. 2008)). For example, the foreign

Surveillance Act,

intelligence information the government acquires under DNI/AG 702(g) Certification

I 7 —

.Af.fidavit of Lt. General Keith B. Alexander, Director, NSA, I 6.«SHOCNF -

Were the Court to issue orders under 50 U.S.C. § 1881a(j}(2) extendiﬁg the time
limits for its review of the certifications and related amendments so that the Court could

consider these additional materials, the authoriz‘atibns in the certifications beirg

reauthorized, DNI/AG 702(g) C_ertification_WOUId: by

operation of 50 US.C. § 1881a(i)(5)(B), continue despite their expiration dates.* The
" government respectfully subrmnits that this result would be consistent with national
security, because it would allow the government's acquisition of vitaily important -

foreign intelligence information under DNI/AG 702(g) Certjﬁcations_

T e mii)_“
comported with 50 U.S.C. § 1881a(})(B)(A), whic

requires that if the government seeks to reauthorize an authorization issued under 50 U.5.C. § 1881a(a),

the government must, to the extent practicable, submit to the Court a new certification executed under
______ 50U.S.C.§188la(g), with supporting documents, at Jeast thirty days before the expiration of the '

certification being reauthorized. If anew certification is filed in accordance withi 50U.5.C7 o

§ 1881a(i}(5)(A), 50 U.S5.C..§.1881a(i)(5)(B) provides that the existing certification being reauthorized shall

Lemain in effect, notwithstanding its expiration date, until the Court issues an order under 50 U.5.C.

§ 1881a(i)(3) with respect to the new certification. <5

NYT v DOJ, 16 CIV 7020_000345
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I o continue pendiné the completion of the Court's review éf the
reauthorization certifications, DNI/AG 702(g) Certification_
res_pectively. (SHOCSINEY

Thé goVerr\_meht further submits that it would be consistent with national
security for the Court to extend its consideration of the above~discussed amendments,
which authorize the use of the NSA and CIA minimization procedures sub.mittgd with
DNI/AG 702(g) Certiﬁcétions—n connection with foreign
.intelligence. information acquired in aécordance with the predecessors of those
certifications. The NSA and CIA minimization procedures c_‘w:rentljr approved for use
.u.n‘der those predecessor certifications, however, differ in some respects from the NSA

and CIA minimization procedures submitted with DNI/AG 702(g) Certifications

' _ The government believes that authorizing the NSA and

CIA to use a. single set of mjnimization-proc_edures (i.e., each agency's respective
minimization procedures submitted with DNI/AG 702(g) Certiﬁcations_
_ for the élﬁ:i;et}r of each agency’s holdings of foreign intelligence
information acquired under section 702 will result in a more uniform application of
minimization standards to that information. Authorizing each agency fousea single

set of minimization procedures for that information also will significantly simplify

.oversight of each agency’s adherence to those standards. ~SHOENT

NYT v DOJ, 16 CIV 7020_000346
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L. Conclusion—5y—
For tifle foregoing reasons, the government respectfully submits that there is good
* cause for the Court to issue orders under 50 U.S.C. § 1881a(j)(2) e>.ctenc_1ing to July 22,
2011, the time ]mut for the Court to coﬁplete its review of, and issue orders under -
50 U.S.C. § 1881a(i)(3) concerning, DNI/AG 702(g) Ce:.:tif‘ica‘ltions—
and the amendments to thei:" respective predécessdr certifications, and that such an
extension would be consistent Witif’l natioﬁal_ security. For DNI/AG 702(g) éeftificqtion
- -the gévernment also requests that the Cqur_t issue the proposed Notice of

Extension, attached herewith. (SHOGNTY-

Respectfully submitted,

National Security Division
United States Department of Justice

11
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. A "
APPROVAL
I find that this motion regarding DNI/AG 702(g) Certifications _

-a_nd the amendments to their respective predecessor certifications satisfies the

criteria and requirements set forth in the Foreign Intelligence Surveillance Act of 1978, -

—-—

as amended, and hereby approve its filing with the United States Foreign Intelligence

Surveillance Court. (S)

Eric H. Holder, Jr.
Attorney General of the United 5

James M. Cole ' .
Deputy Attorney General of the United State

NYT v DOJ, 16 CIV 7020_000348
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—SEERET-

UNITED STATES
FOREIGN INTELLIGENCE SURVEILLANCE COURT
WASHINGTON, D.C.

1N RE DNI/AG 702(g) CERTIFICATION et 2. | Docket No.

ORDER

This méttei: is befqre this Court on. the motion-of the United States for an order
under 50 U.5.C. § 1881a@)(2) of the Fofeign Intelligence Surveillance Act of 1978, as
amended ("the Act"), extending to July 22, 2011, the time -limi.ts establisheti by 56 U.S.C..
§ 1881a(i)(1)(B) and (C) for this Court to complete its review of, and issue orders under
50 U.S.C. § 1881a(i)(3) concerning, DNI/AG 702(g) Certificatio_
I (-
entertaining_tlhe governmerit's motion, this Court has considered the following:

1. bNI/AG 702(g) Certification[jjjjjeauthorizes DNI/AG 702(g) ce;ﬁﬁcaﬁon
] which expires on August 19, 2011.

2. Included within DNI/AG 702(g) Certificatiorfjjjjjjjjjjj axe amendments to

DNI/AG 702(g) Certifications ||| | G Thcsc amendments

authorize the use of the minimization procedures attached as Exhibits B and E to

NYT v DOJ, 16 CIV 7020_000349
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DNi/AG 702(g) Certification JJjj in connection with foreign intelligence information
acquired in accordance with DNI/AG 702(g) Certifications _
3. The government submitted DNI/AG 702(g) Certification - and the
amendments to DNI/AG 702(g) Certifications —’go the Court
on April 22, 2011.
4, By operation of 50 U.5.C. § 1881a(i)(1)(B) and (C), this Court is required to
complete its review of, and issue orders under 50 U.S.C. § 1881a(i)(3) concerning,
DONYAG 702(g) Certification end the amendments to DNI/AG 702(g)
| Certit’ications_ by May 22, 2011.
5. Based on the record presently before this Court concerning these matters, this
Court will not be able to complete its review of, and issue orders under 50 U.5.C.
§ 1881 é(i)(S) concernillqg, DNI/AG 702(g) Cerﬁﬁcation- and the amendments to
DNI/AG 702(g) certiications|| >t = > 2011.
6. The government has asserted that it will be able to supplement the record
concerning these matters in 2 manner that will aid the Court in reviewing DNI/AG
702(g) Certification- and the amendments to DNI/AG 702(g) Certiﬁcatious-

_a.nd in making the determinations necessary 1o issue orders

under 50 U.S.C. § 1881a(i)(3). However, the government has represented that it will not

- - beabletosupplement the record until after May 22,2011,

NYT v DOJ, 16 CIV 7020_000350
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7.500.5.C.§ 188ia_(j)(2) permits this Court, by order for reasons stated, fo
extend, as necessary for good cause in a manner consistent‘with national security, the
ﬁme‘hnﬁt for this Court té issue prdérs uncier 50 U.S.C. § 1881a(i)(3) conc_erning
DNI/AG 702(g) Certification -and the amendments to DNI/AG 702(g)
Cerﬁﬁcations _

8. By operation of 50 U.5.C. § 1881a(i)(5)(B), the éuthorizaﬁon in the certification
to be reauthorized, DNI/AG 702(g) Certification_conﬁpues beyond its stated
expiratibn date until this Court iséueé an order under 50 U.5.C. § 1881&@)(3) concerning
pNIAG 702(g) Certification [

Having given full consideration to these matters and the representations in the
government's motior, this Court finds that there is good cause to éxtend the time limit
for its review of DNI/AG 702(g) Certification -and the amendments to DNI/AG
702(g) Certiﬁcatiohs_beyond May 22, 2011, and that such |
extension is consistent with national security. |

WHEREFORE, IT IS HEREBY ORDERED that the government's motion is

GRANTED; and

NYT v DOJ, 16 CIV 7020_000351
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ITIS P-_URTHER ORDERED, pursuant to 50 U.S.C. § 1881a(j)(2), that the time
limit for this Court to complete its review of, and issue orders under 50 U.5.C.

. § 1881a(1)(3) concerning, DNI/AG 702(g) Cerbflca’aon-and the amendments to

DNI/AG 702(g) Certiﬁcations _15 EXTENDED to July 22,

2011.

Signed Eastern Time
Date Time

Judge, United States Foreign
Intelligence Surveillance Court

NYT v DOJ, 16 CIV 7020_000352
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